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By Paul M. Krawzak

If your board wants to avoid
embarrassing and costly

missteps, check out this list

of common mistakes.

No one is perfect, obviously.
Everyone makes mistakes. If this is true of the
human race in general, why would it be differ-
ent for community association board members?

Of course, boards make errors. Mistakes
occur in the legal realm, as well as in manage-
ment, planning and human relations. Some can
cost associations hundreds of thousands of dol-
lars or open a community to litigation. Others
are minor. Still others are amusing.

It’s a good idea to avoid errors when possible,
especially the most serious ones. Knowing what
a mistake looks like may help. To this end, we
present the top 10 errors made by associations.
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Abuse of power. |

Some homeowners get on thc board for
the wrong reasons. They want to settle
old scores, pursue a narrow agenda or
use their authority for personal benefit.

Paul D. Grucza, cMmca, AMS, PCAM,
executive vice president of Classic Prop-
erty Management in Arlington, Texas,
recalls a homeowners association in Fort
Worth a few years ago where one of the
homeowners launched a reign of terror
as soon as he won election to the board.
He badgered other board members until
they resigned.

“Over a period of six to seven months,
this new guy and his appointees re-eval-
uated the rules and regulations, much
against our advice, and made them auto-
cratic and difficult to enforce, and essen-
tially clamped down on just about every-
thing in the community,” Grucza says.

Rife with favoritism, the tyrant board
granted the requests of its friends, while
denying proposals submitted by other
homeowners. Neighbors stopped talk-

responsibility is to make policy and
provide general direction and oversight,
not to micromanage the community.

Elaine Warga-Murray, cMca, AMs,
pcaMm, who is CEO of Regency Man-
agement Group in Howell, N.J., recalls
the board member at a townhouse as-
sociation in Toms River, N.J., two years
ago who decided “to open the pool dur-
ing the week even though there were no
lifeguards” to provide a cool dip for the
kids after school. He appointed himself
the pool monitor, but failed to test the
pool water every two hours as required
by state law. Warga-Murray says the
manager didn’t find out until one of the
homeowners remarked on how “nice” it
was that the hours had been extended.
“We didn’t know what they were talk-
ing about.”

When board members act as manag-
ers, “it winds up cutting the manager out
of the picture,” Warga-Murray says. “It
becomes a gap in communication. It also
alienates the contractors and mainte-

bor’s barking dog is bothering them
at night,” says Jim Slaughter, an attor-
ney in Greensboro, N.C. “Boards often
want to become involved in such situa-
tions, which is a no-win scenario. Un-
less the governing documents specifi-
cally deal with this issue or it rises to a
level of community nuisance, the board
should stay out of the dispute.”
Slaughter, who is a member of CAT’s
College of Community Association
Lawyers (CCAL), advises letting the
neighbors work it out between them-
selves, or letting the aggrieved party call
the police in such instances.

Disregard for rules
or procedures.
Boards and associations are governed by
covenants, rules and procedures, as well
as state law. When they ignore these, fail
to document their decisions or apply

rules inconsistently, problems are rarely
far behind.

Sometimes board mem.bers assume the role

of “The Nice Guy.” They

of homeowners with management.

ing to neighbors. Management was un-
able to do its job in the midst of board
dysfunction. Community spirit eroded.
The association finally had its fill and
removed the offending board members.
But it took time for wounds to heal, ac-
cording to Grucza.
In retrospect, less damage may have
been inflicted if more board members
d residents had been willing to stand
o the rogue group.

This mistake takes many forms. It often
occurs when a board member plays
manager, forgetting that the board’s

nance staff if they have too many bosses.”

Sometimes board members assume
the role of “The Nice Guy.” They grant
approval that they don’t have the au-
thority to grant or intercede on behalf
of homeowners with management.

“Tve had to really pull in the reins
and explain to them you can’t act that
way,” says Anne Calarco, cMca, AMS,
general manager of Las Vegas Country
Club Estates Master Association. “Ev-
erything has to be enforced uniformly.
You've hired us in management to do
the job, and we have to do it the same
for every homeowner.”

Some boards act as if they have po-
lice powers. “We regularly hear about
the owners who are upset that a neigh-
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Take the case of the grandson who
inherited and moved into the condo-
minium of his deceased grandparent in
Florida a couple of years ago, as recalled
by Joel W. Meskin, cirms, vice president
for community association products at
McGowan & Company Inc., an insur-
ance company in Fairview Park, Ohio.

The grandson painted his front door
and garage door in vibrant colors that
clashed with the existing color scheme at
the small condominium association. The
neighbors, retirees who had lived there
for 20 years and all knew each other, were
shocked. The grandson received a notice
from the board that his color choice vio-
lated the rules. The grandson responded,
“Show me the rule.” The board said, “We




decided this 10 years ago.”

In fact, says Meskin, the
board had no ground to stand
on because it had never passed
a formal rule specifying colors
permitted on doors. “They basi-
cally made this decision sitting
at the pool,” he says. Because
the board had been lulled into a
false sense of informality and had
never voted on or documented
the rule, it was not binding. The
grandson won.

In more serious cases, boards
have been sued when they tried to
enforce a rule that lacked standing

or had been applied inconsistently =~ TR

in the past.

_Not listening
‘to homeowners.
; B_oard members sometimes forget to lis-

Or they allow themselves to be in-
“fuenced by a vocal minority without
considering the interests of the broader
community. In some cases, they ignore
homeowners intentionally.

Amelia ]. Adair, an attorney in Ar-
vada, Colo., recalls a handful of dis-
sident owners who got elected to a
homeowners association board in Mill
Creek, Wash., a few years ago with the
goal to end enforcement of the cov-
enants. The board fired the manager
and landscape service and jettisoned the
rules and standards. “That suited the
group that supported them ... but it
didn’t suit the majority of homeowners
who started getting upset that there
were different color fences and there
were weeds growing and just a lot of ar-
chitectural violations,” she says.

The homeowners eventually became
fed up and ejected the insurgent board.
Adair says the successor board rehired
the manager and landscaping services,
resumed enforcement and, as a result,
“the community looks really good now.”

Those who scream loudest are not al-
ways right. Adair recalls an association
in Port Orchard, Wash., that recognized
this truth and made a good decision.
The community had been overwhelmed

by a blizzard that shut down services
for days. A vocal group of homeowners
clamored for the board to hire its own
snowplowing service even though the
municipality was responsible for clear-
ing the roads. The board may have been

on the verge of acceding to the demands.

Then, “an older gentleman from the
back of the crowd put his hand up and
said, “You know, I've lived here for 35
years, and I've never seen the snow fall
like that. I don’t think we should spend
extra money in our budget for that,” ac-
cording to Adair.

She credits the board for listening to
the man, who she said was more repre-
sentative of the majority than the group
pressing for snow removal servi

Penny wise, po
foolis

It’s called false economy. A
that by ignoring problems,
maintenance or doing a project on the
cheap, it can save money. Another way
to make this mistake is by considering
only price, not qualifications, when hir-
ing managers, attorneys, accountants or
others who provide services to the asso-
ciation. More often than not, the result
is higher costs in the long run.

A condominium association in
Marin County, Calif., offers a dramat-
ic example of the dangers of this ap-
proach. Soon after the community was
built, water began leaking in through

windows, the roof and
other areas, the result
of construction de-
fects, recalls Debra A.
Warren, cMca, PCAM,
principal with Cin-
nabar Consulting in
San Rafael, Calif.
Instead of confront-
ing the problem or
hiring an attorney,
the board put its
head in the sand.
“They ignored
it primarily be-
cause they didn’t want
to alert the public to the fact that
there were construction defects, which
sometimes has an implication on sales,”
Warren says. The leakage and resulting
damage to the units only worsened. By
the time the board acted some 20 years
later, paying for the repairs required im-
position of a $56,000 special assessment
on each unit. Warren says 17 of the 72
homeowners were forced to walk away
from their units and allow the bank to
foreclose because they were unable to af-
ford the assessment or sell their condos.

Violation of open
meetings laws. | | |
Although state laws vary, boards typi-
cally must comply with open meetings
statutes that require them to conduct
business and vote in the open with the
opportunity for homeowners to be pres-
ent, except in special circumstances.

Boards violate this law when they
make decisions or even, in some states,
when they discuss association business
outside of meetings or by e-mail.

J. Patrick Moore, cmca, administra-
tor of King City Civic Association in
King City, Ore., recalls a three-member
board in Hillsboro, Ore., several years
ago that regularly conducted meetings
by e-mail, which was illegal.

“It made it difficult for me to man-
age because there were directions com-
ing from the board without any board
meeting minutes to back up what they
were saying,” he says. Moore warned
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the board to end the practice, but he
was ignored.

Violating open meetings laws opens a
board to lawsuits and generates distrust
among residents because of the perceived
seprecy; he and other experts say.

gnoring your experts.
ards often ignore their own experts
gEspecialists, including professional
managers, attorneys and accountants.
The consequences can be disastrous.

Consider the homeowners association
in central New Jersey whose treasurer
lost hundreds of thousands of dollars in a
bad investment during the 1990s. Attor-
ney Ronald L. Perl, who represented the
association at the time, recalls the trea-
surer convinced the board to invest a big
chunk of reserve funds in commercial
paper, a short-term, unsecured debt in-
strument that is more risky than conven-
tional association investments.

“I'm not sure any of the board mem-
bers, even the treasurer, understood
what it was. But financial markets were
very strong, and it was a time when the
rate of return was significantly high-
er (for that investment) than associa-
tions could get on certificates of de-
posit, which were the traditional safe
investments,” Perl says. The board never
sought the advice of its accountant or
attorney. Perl didn’t find out about the
suspect investment until after the loss.

“The worst-case scenario occurred,”
Perl says. “At least a couple of hundred
thousand dollars in principal was lost.

I think this treasurer thought he was
smarter than any mmagcr tlnt they
were dealing with.”

Misuse of electromc
communications. :
We've all heard that cverythmg is mov-
ing to the Internet. But everything does
not—or at least should not—include
association business. E-mail may be an
effective way to communicate some ba-
sic information, but it’s not a substitute
for discussion or debate.

“People will say the most doggone

things on e-mail, and you risk getting
into a tit for tat,” says Adair, the Colo-
rado attorney. Attorneys also urge cau-
tion in the use of social networking sites
such as Facebook and Twitter, because
their informality can get boards into
trouble, they say.
At 2 homeowners association in
Florida recently, a lapse in judgment
in the use of e-mail led to board mem-
bers being slapped with a lawsuit. As in-
surance provider Meskin explains, the
board had been under assault from a
disgruntled homeowner who was “out
of work with way too much time on his
hands” and had been challenging every-
thing the board did for several months.
One day, the board president did

a Google search and discovered the
homeowner had his professional license
suspended by a state regulatory agency
and had several ethical violation com-
plaints pending. “The president basical-
ly cut and pasted this information, put it
into an e-mail and hit send to 240 associ-
ation members,” Meskin says. “As you can
imagine, the gentleman with too much
time has plenty of time to file a lawsuit
for defamation.” It cost the assocmnon

“quite a bit of money” to de
the litigation, according t

Not doing you
homework.
Reading the meeting pac
the issues, scrutinizing th
ports and asking questions are 1mpor—
tant duties of a board member. When
members fail to do this, they are asking
for trouble.

Perl recalls a case about a decade ago
in Monmouth County, N.J., where a
community manager was embezzling
from several associations that employed
him. The manager was stealing money
through a scheme in which he trans-
ferred funds between association ac-
counts and his own account. Accord-
ing to Perl, if the board had scrutinized
its bank statements and canceled checks
each month “rather than simply accept-
ing the management company’s own fi-
nancial statements,” it would have dis-

38 | COMMON GROUND NOVEMBER DECEMBER 2010

covered the fraud. The embezzlement
ultimately came to light when auditors
for another association noticed irregu-
larities during a year-end accounting.

e

There is such a thing as exi
board meeting drags on h
something is wrong. Some|
bers mistake the board for a social club,
use the board as a stage or turn their
role as an elected representative into a
greater calling. The result: the job be-
comes more demanding and difficult
for everyone than it has to be.

Warga-Murray, the New Jersey man-
agement company executive, says it’s
common for boards to overdo it. “We
have boards that will meet by them-
selves a week in advance of the board
meeting to go over the board packet.
They just go on and on and on ad in-
finitum,” she says. “Not every board
member can make these meetings, and
they feel they are being left out.”

Occasionally, a board goes in the
other direction. Grucza recalls the
board president who had a big bell. He
was a stickler for protocol. Guests with
business before the board were giv-
en three minutes to talk and that was
it. “That guy would watch the timer,”
Grucza says, “and T'll tell you, at three
minutes he would ring that bell. It was
like the gong youd hear to start a box-
ing match.”

One night, the mayor was the guest.
He had come to describe planned im-
provements and the impact they would
have on the community. The board
president told the mayor, “We're glad
you're here. You've got three minutes to
tell us everything that’s going to impact
us, because we've got an agenda we're
going to follow.” The mayor got up and
began to talk, but unfortunately he did
not end at the exact three-minute mark.
Grucza recalls, “T'll be damned if he
didn’t get gonged, and they made him
sit down. That’s taking protocol to the
extreme.” €Q

Overdoing it.
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